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Rowing back from the point of no return 
 
 
"A company is also deemed unable to pay its debts if it is proved to the satisfaction of the court that 
the value of the company's assets is less than the amount of its liabilities, taking into account its 
contingent and prospective liabilities" Insolvency Act 1986, s 123(2).  
 
Hearing the appeal from the Court of Appeal in Eurosail, the Supreme Court has decided that s 123(2) 
of the Insolvency Act 1986 requires the Court to make a judgment whether it has been established 
that, looking at the company's assets and making a proper allowance for its prospective and contingent 
liabilities, it cannot be reasonably expected to be able to meet those liabilities. If so, it will be deemed 
insolvent  although it is currently able to pay its debts as they fall due. The more distant the liabilities, 
the harder this will be to establish. The "point of no return" test is not the proper test. 
 
It is for the petitioner or applicant to satisfy the court, on the balance of probabilities, that a company 
has insufficient assets to be able to meet all its liabilities, including prospective and contingent 
liabilities. 
 
The court must be provided with evidence which will allow it to assess how speculative the likelihood 
is that a liability will require to be discharged such that it can form a view whether there will 
eventually be a deficiency. This evidence will necessarily have to consider the time before the liability 
might fall in and how likely it is that the liability will ultimately fall in. That view must be reached on 
the evidence presented to the court when it hears the petition meaning that if the court cannot form a 
view on the likelihood of the liability being required to be met, it cannot conclude that the company 
will be unable to meet it. 
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